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and fortuitous, and if an edge is the top or apex of the vein it is 
such regardless of the question as to how the boundary lines of 
the claim are laid, or indeed whether any location at all has been 
made." 

The Court further said, in substance, that the terms "top" or 
"Apex" as used in the statute are practically synonymous and 
are not employed in any occult or mysterious sense. They are 
to be used in the usual sense as men of ordinary intelligence 
commonly understand them, and looking at the situation broadly 
and taking into consideration the general position of this vein 
in the enclosing country it is clearly apparent that the end edge of 
the vein abutting against the fault can not appropriately be 
considered an apex. 

It is interesting to note that the federal court criticised the 
proposition announced by the Supreme Court of Idaho in its 
decision of the earlier case involving the same facts "to the effect 
that in pursuing a vein extralaterally, it can not be followed more 
upon the strike than upon the dip, even though such course may 
in fact be downward," 4 the federal court saying that "it appears 
to be out of harmony with the settled rule of this jurisdiction." 5 

W. E. C. 

Nuisance: Damages for Permanent Injuries Creating an 
Easement. — The Supreme Court of Kansas in McDaniel v. City 
of Cherryvale 1 holds that a property owner who sues for damages 
caused by a nuisance of a permanent nature, — the discharge of 
sewage, — more than two years after the nuisance began is barred 
by the statute of limitations from recovering any damages. The 
nuisance became legalized not by prescriptive enjoyment for a 
more or less extended period, — from five to twenty years, — but 
by the running of the statute of limitations against an action 
for damages in tort, — in the Kansas case, two years. The last 
named case represents what is probably the law in the majority 
of the American States. 2 A few, which recognize the doctrine 
that damages for permanent injuries can be given in a "lump 
sum," allow the plaintiff to have an election whether he shall 
sue only for the damages which have accrued to the date of 
the action, or whether he shall recover in solido. But, generally, 
it is held that the injured land owner must sue for all the dam- 
ages, if the nuisance is of a permanent character. 3 



* In the comment on the state decision appearing in this Review, 
1 Calif. Law Review, p. 548, the same criticism was made. 

s Citing Bunker Hill etc. Co. v. Empire State etc. Co., (1900) 108 
Fed. 189; 134 Fed. 768; Last Chance etc. Co. v. Bunker Hill etc. Co., 
(1904) 131 Fed. 579. 

i (Dec. 6, 1913) 136 Pac. 899 (Kans.) 

2 See note in 10 Ann. Cas. 184. 

3 Sedgwick, Damages, 9th Ed., sec. 95. 
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This doctrine has not received sanction in the original home 
of the common law, 4 and many courts in the United States, 
including the Supreme Court of California, 5 still adhere to the 
doctrine that the plaintiff in an action for damages can only 
recover for damages already accrued. This would appear to 
be the logical view, for the cause of action in nuisance cases 
would seem to arise from the damage, not from the act of the 
defendant. 6 

The prevailing American doctrine leads to several difficulties. 
First, it permits, in effect, an easement to be acquired without 
formal condemnation, even for a private use. For the recovery 
of complete damages bars the plaintiff and his privies from begin- 
ning subsequent actions. 7 One, therefore, under this view of the 
law may erect a structure injurious to his neighbors upon his 
own land, and compel the owners of the adjoining lands to sell 
to him the right to continue the nuisance. It is true that the 
law of personal property supplies an analogy in the doctrine 
that title to a chattel passes to the converter upon the latter's 
paying damages. But this doctrine, so far as it exists in modern 
law, rests upon the destructible nature of chattels, and courts 
and legislatures are endeavoring to confine it within the nar- 
rowest limits. Moreover, the easement in nuisance cases is ac- 
quired by mere judgment, while modern courts require judgment 
plus satisfaction to pass title to chattels. Second, the easement 
may be created within a period less than the period of prescrip- 
tion, as in the Kansas case which forms the subject of this note. 
Third, the singular result of allowing an easement to be acquired 
by the unsuccessful party in an action for damages leads to 
practical difficulties in connection with subsequent purchasers. 
The easement is created without deed or written conveyance. A 
diligent search of the records affecting the servient estate would 
not, therefore, disclose its existence. The searcher must also 
examine the register to find what actions prior owners of the 
land have brought, in addition to taking the usual precaution of 
finding what actions have been brought against them. Fourth, 
the rule leads to practical injustice both with respect to the 
plaintiff and to the defendant. The former must bring an 
action though his actual damages are slight and such as he 
might be willing to endure; the latter must frequently be com- 



4 Mayne, Damages, 8th ed., pp. 129-130; Earl of Harrington v. 
Derby Corporation, (1905) 1 Ch. 205, 227; West Leigh Colliery Co. 
v. Tunnicliffe & Hampson, Limited, (1908) A. C. 27 (H. L., E.) 

* Hopkins v. W. P. R. R., (1875) 50 Cal. 190; Severey v. C. P. R R., 
(1876) 51 Cal. 194; Meek v. De Latour, (1905) 2 Cal. App. 274, 83 Pac. 
300; Donahue v. Stockton Gas and Electric Co., (1907) 6 Cal. App. 
276, 92 Pac. 196; Crim v. City and County of San Francisco, (1907) 
152 Cal. 279, 92 Pac. 640. 

6 See, however, opinion of Elliott, J., in City of North Vernon v. 
Voegler, (1885) 103 Ind. 314, 2 N. E. 821. 

?Geer v. Durham Water Co., (1900) 127 N. C. 349, 37 S. E. 474. 



2$o CALIFORNIA LAW REVIEW 

pelled to pay for a permanent injury, though subsequently he 
may remove the cause of the damage. The tendency of the rule 
would seem to be to encourage litigation rather than to diminish 
it. Fifth, the difficult question of determining what is and what 
is not a permanent nuisance must be solved by landowners and 
courts. The difficulty of solving this question appears from the 
fact that while most jurisdictions following the prevailing rule 
hold that a railroad embankment is such a nuisance, they also 
hold that a sewer is not. 8 

The view of the English and California courts has simplicity 
and logic to recommend it. While it may be urged that it is a 
hardship for the injured landowner to be forced to bring suc- 
cessive actions for the continuance of a nuisance, in practice such 
actions do not seem to be brought. A single recovery usually 
results in a permanent settlement. Moreover, it may be sug- 
gested that the requirement of separate actions is a reasonable 
penalty for the plaintiff's omission to demand an injunction. 

A. H. C. 

Practice: Setting Aside Default Judgment. — "When a 
party after the time expressly granted for filing a pleading against 
him has expired, suffers further time to elapse without taking 
any action thereon and in the mean time the pleading is served 
and filed, he, by such conduct, in effect grants the additional 
time and the party is not strictly in default." 

This dictum is quoted from the case of Reher v. Reed 1 in the 
Supreme Court of California. It has been understood to be the 
general practice in this state that a motion to strike a late plead- 
ing from the files would be entertained. Does this interpreta- 
tion of Section 585 of the California Code of Civil Procedure 
mean that a pleading filed at any time before default is entered 
is immune from attack on account of delay? 2 The phrase 
"strictly in default" is not conclusive. 

The point is of relatively little consequence in view of the 
discretion vested in the courts with respect to the setting aside 
of default judgments, 3 and the fact that a verified answer, deny- 
ing the averments of the complaint, is even preferable to an 
affidavit of merits upon which to base a motion to set aside a 
default. 4 

M. K. W. 



8 See cases cited in 10 Ann. Cas. 184. 

i (Dec. 10, 1913) 46 Cal. Dec. 524. 

2 See Woolsey v. Memphis and Charleston R. R. Co., (1856) 28 
Ala. 536. 

s California Code of Civil Procedure, Section 473. 

* Reher v. Reed, supra. Melde v. Reynolds, (1900) 129 Cal. 308, 
314. 



